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LOWE TRANSFER,INC. and ) STATE OF ILLINOIS
MARSHALL LOWE, ) Pollution Control 3oard

)
Co-Petitioners, )

)
V. ) PCBNo. 03-221

) (Pollution ControlBoard
COUNTYBOARD OF MCHENRY ) Siting Appeal)
COUNTY, ILLINOIS, )

)
Respondent. )

NOTICE OF FILING

TO: SeeAttachedCertificateof Service

Pleasetakenoticethat on August6, 2003,we filed with theIllinois Pollution Control
Boardanoriginal andninecopiesofthisNoticeof Filing and PublicCommentoftheVillage of
Cary With Respectto Lowe’sMotion to StrikeandMotion for Sanctions,copiesofwhich are
attachedandherebyserveduponyou.

Dated:August6, 2003 VILLAGE OF CARY

By: L.
Oneofith Attorneys~9

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin G. Deshamais,Esq.
MAYER, BROWN, ROWE & MAW LLP
190 5. LaSalleStreet
Chicago,Illinois 60603
(312)782-0600
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LOWETRANSFER,INC. and )
MARSHALL LOWE, ) STATE OF ILLINOIS

Pollution Control Board
Co-Petitioners, )

) PCBO3-221
vs. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY, ILLINOIS, )

)
Respondent. )

PUBLIC COMMENT OF THE VILLAGE OF CARY WITH RESPECT TO
LOWE’S MOTION TO STRIKEAND MOTION FOR SANCTIONS

TheVillage of Caryby its attorneysfurnishesthis public commentin oppositionto Lowe

Transfer,Inc. andMarshallLowe’s (“Lowe”) Motion to StrikeVillage ofCary’sResponseto

Petitioners’Motion in Limine andMotion for SanctionsAgainsttheVillage ofCary (“Sanctions

Motion”), andin supportthereofstatesasfollows:

1. Lowehasfiled amotionin limine seekingto significantly limit public

participationin this proceeding.

2. TheVillage ofCaryfiled apublic commentpointing out that it would be

improperfor theBoardor its hearingofficer to restrictpublic commentin themannerrequested

by Lowe.

3. Lowe hasnow movedfor sanctionsagainsttheVillage ofCary for pointing out

the improprietyoftheLowerequestfor limitations on public comments,arguingin effectthat

thepublic hasno right to commenton thedegreeofpublic commentallowed.

4. Lowe did not servetheVillage ofCarywith acopyof its requestfor sanctions

againsttheVillage, apparentlyassumingthat it is appropriateto sanctionCary essentiallyex

parte.
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5. Similarly, Cary hasbeenbarredevenfrom auditing statusconferencesatwhich

theprocessofthehearingandLowe’s motionshavebeendiscussed.Lowe claimsCary sought

to participateasaparty in suchstatusconferences.SanctionMotion at¶ 7. This is incorrect.

Therecordis clearthat Cary’srequestincludedsimply theability to audit,to hearwhatwas

beingsaid,soit couldprepareitself for publicparticipation.Village of Cary’sAppealof

HearingOfficer DeterminationandRequestfor BoardDirections. (Caryhasalreadyidentified

ambiguitiesand inaccuraciesin thereportsofthehearingofficer’s ordersissuedfollowing the

statusconferences.Withouthearingthestatusdiscussionit hasnotbeenpossibleto understand

thestatusofthis casefrom theBoard’swebsitealone.)

6. Betweenthehearingofficer’s orderbarringCary from hearingstatusconferences,

andLowe’smotionin limine to limit publicparticipationand its motion for sanctionsto prevent

apublic commenton its motion in limine, Lowe wouldmakeamockeryofthestatutoryand

regulatoryrequirementsfor publicparticipation. Lowe wantsto barthepublic from hearing

what is happeningor commentingorally or in writing. Publicparticipationwhenthepublic can’t

hear,see,speakorwrite is notpublicparticipation.

7. Thereis no Boardnile, andLowecitesnone,denyingamemberofthepublic the

right to file apublic commenton an issuewhichdirectly affectsit, suchasamotionto

significantly limit public comment.

8. Lowe’sadhominemcommentsaboutCary’sattorneyareinappropriate— and

misdirected.1Theideathat an amicuscuriaeshouldnot delayamatteris unexceptional,andnot

In fact, Cary’s attorneyhasbeenparticipatingin Boardproceedingssince1972,andhasneverbeen

involved in a proceedingwherethepublic wasbarredfrom hearingwhatwashappeningor commentingonthe
scopeof its participation. In factthe Boardhasalwaysbeenwelcomingof public participation.
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in any wayinconsistentwith theVillage’s commentsin this case. In fact, it is inefficientnot to

considerpublic commenton thescopeofpublic participationprior to thehearing.

9. It is unclearwhat“repeated”and “flagrant” abusesLowe is referringto in his

motion asabasisfor sanctions.Cary,pursuantto indicationby thehearingofficer that his denial

of accessto hearthestatusconferencecouldbe appealedto theBoard,simplydid asthehearing

officer suggested.It filed apublic commenton thescopeofpublicparticipation. Apparently

Lowe will be happyonly if thepublic is kept in thedarkaboutproceduresandthenmuzzledat

thehearingon this matter.Thatmaybemoreefficientfor Lowe in trying to overturnMcHenry

County’sdenialofhis siting,but it is totally contraryto thepublic participationrequirementsof

theEnvironmentalProtectionAct andtheBoard’srules.

10. Accordingly,Cary believesthat Lowe’smotion for sanctionsandto strikeits

responseto Lowe’smotion in limine shouldbedenied.

RespectfullySubmitted,

TheVillage of Cary

Dated:August6, 2003 By _______________________
Oneo~its Attorn s

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw, LLP
190 S. LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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CERTIFICATE OF SERVICE

PercyL. Angelo, an attorney,herebycertifiesthat a copyoftheforegoingNoticeof
Filing andVillage of Cary’sResponseto Petitioners’Motion in Liminewas servedon the
personslistedbelowby depositingsamein theU.S. Mail at or before5:00 p.m. on this 6th day
of August2003.

David W. McArdle
Zukowski,Rogers,Flood & McArdle
50 Virginia Street
CrystalLake,IL 60014
Facsimile:815-459-9057

HearingOfficer

BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
Suite11-500
100 WestRandolphStreet
Chicago,IL 60601
Facsimile:312-814-3669

PercyL. Angelo
Attorneyfor Village of Cary
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalle Street
Chicago,Illinois 60603
312-782-0600

CharlesF. Helsten
HinshawandCulbertson
100 ParkAvenue,P.O.Box 1389
Rockford,IL 61105-1389
Facsimile:815-963-9989

•~LL7L~4~
PercyL. Angelo
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